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I. Legal Basis

• Basic Regulation:
§ Council Regulation (EC) No 2100/94 on

Community plant variety rights.

• Implementing Regulations:
3 Commission Regulations relating to 
• Proceedings before the CPVO (Reg 

874/2009)
• Fees payable to the CPVO (Reg 1238/95)
• The agricultural exemption (Reg 1768/95)



II. Scope of Community Plant Variety rights 
Article 13 (2) Reg 2100/94

These acts require the authorization of the holder of the 
rights:

(a) Production or reproduction (multiplication)
(b) Conditioning for the purpose of propagation
(c) Offering for sale
(d) Selling or other marketing
(e) Exporting from the Community
(f) Importing to the Community
(g) Stocking for any of the above mentioned purposes

The holder may make his authorization subject to 
conditions and limitations.



SCOPE - MATERIAL

• The propagating material/variety constituents
• Harvested material

• Unless holder has had reasonable opportunity to 
exercise his right in relation to the constituents

• Does not extend to products (such as apple 
juice, strawberry jam)



Farm Saved Seeds
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UPOV 1991 - Article 15 (2)

• Optional exception – to restrict the breeder’s right 
• Within reasonable limits and 
• Subject to the safeguarding of the legitimate interests of 

the breeder
• To permit farmers to use for propagating purposes, on 

their own holdings, the product of the harvest which 
they have obtained by planting, on their own holdings, 
the 
• protected variety or 
• An EDV or
• A variety not distinguishable from the protected variety



Limitation of the Scope 

Agricultural Exemption

• Basic Regulation (« BR »)
Article 14 Council Regulation No 2100/94 (« CR »)

• Implementing Rules (« IR »)
Commission Regulation No 874/2009



Limitation of the Scope 
Article 14 Reg 2100/94

• Restrict the breeder’s right 
• Farmers are authorized to use for propagating 

purposes in the field, on their own holdings, the 
product of the harvest which they have obtained 
by planting, on their own holding, propagating 
material of a variety other than a hybrid or 
synthetic variety, which is covered by a Community 
plant variety right



Agricultural Exemption

Within reasonable limits
(UPOV-condition)

•Exception limited to 
•a) Fodder plants

b) Cereals
c) Potatoes
d) Oil and fibre plants

Full list in Art 14(2)



Conditions - Article 14(3) BR

Subject to the safeguarding of the legitimate 
interests of the breeder 
(UPOV Condition) and the farmer (BR)

•No quantative restrictions
•Processing allowed
•Farmers must pay remuneration for the use
•Small farmers are exempted
•Monitoring up to holders
•Information may be provided by official 
bodies
•



Remuneration 

Farmers shall pay an

• equitable remuneration

• sensibly lower than the amount charged for the 
licensed production of propagation material



Remuneration

The fee can be determined in a contract 
between 

• Individual farmers and holders
• A contract between organisations of 

farmers and holders can be used as a 
guideline if published in the CPVO 
Gazette



Equitable remuneration 

If no contract :
•50% of the amount charged 
for the

• licenced production of 
propagating material

• of the lowest category 
qualified for official 
certification 

• of the same variety in the 
same area 



Cases C-7/05 to C-9/05, 
Saatgut-Treuhandverwaltungs GmbH  v Deppe and 
others

• One of the questions that arose in this case 
was whether 80% could be seen as « sensibly 
lower »

• 80% was mentioned in an agreement between 
organisations of farmers and breeders, but the 
contract had not been published in the CPVO 
Gazette

• The court answered this question in the 
negative 
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C-509/10 (ECJ 5/07/2012)
Josef Geistbeck, Thomas Geistbeck

v. Saatgut-Treuhandverwaltungs GmbH

• The calculation of the ‘reasonable compensation’ 
payable, under Art. 94(1) BR read in conjunction 
with Art. 8 of Regulation n°1768/95, by a 
farmer who has not fulfilled his obligations under 
Art. 14(3) BR shall be based on the amount 
equivalent to the fee payable for the licensed 
production of propagating material of the same 
variety in the same area.

• The payment of compensation for costs incurred 
for monitoring compliance with PVRs cannot 
enter into the calculation of such ‘reasonable 
compensation’.



Information - Farmers

• On request, farmers are required to provide 
relevant information to the holder

• The details of such information can be laid 
down in a contract

• If no contract, the information laid down in 
Art 8 IR shall be provided; such as

• Amonts used
• Who processed the material



C-305/00
Schulin v Saatgut-Treuhandverwaltungs GmbH

• The holder is only authorised to request information
from a farmer if he has some indication that this
farmer has used seed of a protected variety



C-182/01
Saatgut-Treuhandverwaltungs GmbH v Jäger

• Confirmed the Schulin ruling and

• Specified that limited liability companies, and not
only associations/organisations, can represent
holders under certain conditions



Information - Processors

• On request, processors are required to 
provide relevant information to the holder

• The details of such information can be laid 
down in a contract

• If no contract, the information laid down in 
Art 9 IR shall be provided; such as

• Amonts processed
• Who commissioned the service



C-336/02
Saatgut -Treuhandverwaltungsgesellschaft GmbH  v 

Brangewitz GmbH

• If the holder has an indication that a 
processor is processing farm saved seed of a 
protected variety the processor must provide 
information 

• not only to the farmer for whom the holder had 
an indication of use 

• but to all farmers for which the processor has 
processed the variety in question



Information by official bodies

• Upon written request, 
• Official bodies may nevertheless withhold information 

on the use of a protected variety in the cases 
mentioned under Art 11(2) IR, such as

• If the body is not involved in the monitoring of agricultural 
production

• It is not allowed by law
• The information is not available

Official bodies concerned shall inform the Commission about 
how this provision is exercised 



Infringement in relation to FSS – Art. 
17 & 18 IR
• The holder may sue a farmer who does not fulfill his 

obligations

• If held liable the infringer may be ordered by the 
court to 

• stop the infringing acts
• pay damages



Evaluation of the CPVR System

•FSS rules could be improved so as to ensure that 
holders acquire the necesary information on the use of 
FSS

•Obligation on farmers to answer yes/no on the 
question if they used FSS



Thank you for your attention !
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