
1

Topic 8:  Plant Breeders Rights

Optional exception to the breeder's right 
under Article 15 (2) of the UPOV Convention  

Yolanda Huerta - Legal Counsel, UPOV 
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and Enforcement of Breeders' Rights
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Compulsory
Acts done:
• privately and for non-commercial 

purposes
• for experimental purposes
• breeding other varieties (breeder’s 

exemption”)
Optional
Farm-saved seed
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Acts done:
• privately and for non-

commercial purposes
• for experimental purposes

• breeding other varieties 
(breeder’s exemption”)

Compulsory
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• Compulsory

• propagation of a variety by a farmer exclusively for the production of 
a food crop to be consumed entirely by that farmer and the 
dependents of the farmer living on that holding

therefore
“subsistence farming” where these constitute acts done privately 
and for non-commercial purposes, may be considered by a UPOV 
member to be excluded from the scope of the breeder’s right

(i)  Acts done privately and for non-commercial purposes(i)  Acts done privately and for non-commercial purposes

Acts Possibly falling within the scope of the exception

EXCEPTIONS TO THE BREEDER’S RIGHT
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A Contracting Party may restrict the breeder’s 
rights in order to permit farmers to use:

• for propagating purposes on their own holdings
the product of the harvest

• obtained on their own holdings
from the protected variety

• within reasonable limits
• subject to safeguarding legitimate interests of 

the breeder
[Article 15(2) and Recommendation of the 
Diplomatic Conference]

EXCEPTIONS TO THE BREEDER’S RIGHT
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Fruit, ornamentals and vegetables:

harvested product may  ≠ propagating material

Product of the harvest: 

Product of the harvest can be used for propagating purposes

small grain cereals:

harvested product may = propagating material

EXCEPTIONS TO THE BREEDER’S RIGHT

Product of the harvest can be used for propagating purposes
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Reasonable limits and safeguarding the 
legitimate interest of the breeder

Possible factors:

- Type of variety

EXCEPTIONS TO THE BREEDER’S RIGHT
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Reasonable limits and safeguarding the 
legitimate interest of the breeder

Possible factors:

- Type of variety

- Proportion/amount of harvested material

- Size of holding/crop area/crop value

- Remuneration to the breeder
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Reasonable limits and safeguarding the 
legitimate interest of the breeder

Possible factors:

- Type of variety

- Proportion/amount of harvested material

- Size of holding/crop area/crop value

Review over time

- Remuneration to the breeder

EXCEPTIONS TO THE BREEDER’S RIGHT
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NEW VARIETIES

BREEDERS

CONSUMERS

FARMERS, 
GROWERS

Impact of Plant Variety Protection

INCOME & 
KNOWLEDGE


